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Brief Introduction 

    Comprehensive overview of 

key questions of mortgage law 

of 23 European jurisdictions  

 



yes 

no 

II.15 Is the validity of the transfer of a security right over real property, which is not 

connected to a mortgage certificate, dependent on registration?  

only security right 

certificates 
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Introduction cont. 

 

ÅDiversified legal background and experience: 

ïPracticing mortgage lawyers 

ïLeading academics within the field of mortgage law 

ïPracticing mortgage bankers 

ïMortgage bank association officers 

 



Working method 

ÅGroup sessions with discussions and explanations 

ïEnsures the questions are correctly understood (i.e. 

avoids differentiated interpretations) 

ïBasis of the explaining text to each image in the 

published version ï the correct interpretation of the 

slides communicated also to the user of the results of 

the research 





Working method ï legal approach 

ÅFunctional approach ï questions related to practical 

situations, i.e. legal solutions and possibilities 

ïNot how these solutions are reached through 

dogmatic ògymnasticsò in the different jurisdictions 

ïExample: Question of to what extent the 

establishment of a mortgage is protected against third 

parties or not, not whether the right is òrealò or similar 

dogmatic definitions 



II.16 Is the reliance of the acquirer of a mortgage on the contents of the register legally 

protected?  

the register is always regarded as 

correct in favour of the acquirer 

the register is assumed to be correct, 

but this assumption can be proven 

wrong within a certain period 

 the register is assumed to be 

correct, but this assumption 

can be proven wrong 

there is no protection  

of reliance in the register 
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Accuracy 

ÅThere are of course no nuances in these charts 

ïNot possible e.g. to indicate that a certain solution is 

unclear or disputed 

ïHowever, questions are detailed, often on a micro 

level, and seek to avoid these disadvantages as far 

as possible 

ïComplete òLªnderberichteò would be needed in order 

to treat further nuances 



Accuracy 

ÅAll in all so many detailed questions that they overall 

give a very thorough and accurate image of the 

mortgage law of the countries treated 

ïFor the scoreboard and rating purposes the accuracy 

is very high 

ïThe treatment of individual questions for òlegal 

adviseò purposes should bear in mind that charts like 

these do not give room for differentiated answers 



Scoreboards 

ÅSplit into four categories: 

ïBank ï enforcement 

ïBank ï usability (flexibility) 

ïOwner 

ïLegislator 

 



Scoreboards cont. 

ÅThe split into categories an acknowledgement of the fact 

that mortgage law cannot be measured only in terms of 

the speed and cost of registration and enforcement 

ïMuch more comprehensive approach than e.g. the 

EBRD report on mortgages in transition economies 

ïGeneral solutions ï a limit to how many social factors 

can be considered (e.g. it can be a vast difference of 

having to suffer enforcement in a developed Western 

European welfare state and emerging transition 

economies with lower levels of social security/welfare) 



Scoreboards cont. 

ÅThe score is consensus based ï agreed between the 

experts in the group 

ïVery few controversial decisions, most are agreed on 

in the entire group, a few are voted over (and then 

mostly minor diverging opinions) 



Scoreboards cont. 

ÅCombination of two scores: 

ïOne column for the general importance of the 

question (for respectively bank, owner, legislator) 

Å1 to 5 

ïOne column for the evaluation of the different 

solutions 

Å0 to 10 

ïThe two scores are then multiplied to reach the final 

score (max is then 50) 



V.12 Can subordinate mortgagees initiate enforcement and cause the extinction of 

better ranking (senior) rights even if the bid is not sufficient to cover the better 

ranking rights?  

yes 

no 
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