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.15 Is the validity of the transfer of a security right over real property, which is not
connected to a mortgage certificate, dependent on registration?

yes

no

only security right
certificates




Introduction cont.

A Diversified legal background and experience:
I Practicing mortgage lawyers
I Leading academics within the field of mortgage law
I Practicing mortgage bankers
I Mortgage bank association officers



Working method

A Group sessions with discussions and explanations

I Ensures the questions are correctly understood (i.e.
avoids differentiated interpretations)

I Basis of the explaining text to each image in the
published version T the correct interpretation of the
slides communicated also to the user of the results of
the research
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VILI. Utilisation in practice

Some important case studies from credit practice are presented in the following
slides. In the course of this it will be investigated whether the security rights over
real property described here can be used to secure these credit structures. These
examples primarily concern cases in which changes in the credit relationship occur.
These changes can affect the secured claim, the creditor or the debtor. The degree
of accessoriness of a security right over real property plays a fundamental role in
relation to the flexibility of a security right over real property. Accordingly, the
questions dealt with in the present chapter C.VIL. must be considered in close
association with the questions discussed in chapter C.III.

The following first five cases, where changes occur in relation to the secured debt
but the creditor and debtor remain the same, have particular importance for property
financing, both commercial and residential.

1.  Isit possible to structure a security right over real property

in such a way that the amount of an existing secured claim

can be increased without changing the security right over

real property itself?
Credit facility enhancements and consequently loan increases take place frequently
in credit practice. From a mortgage law point of view these pose no problem if an
already partially repaid loan is to be “replenished” and brought up, either wholly or
partially, to the level of the initial capital amount again. Frequently, however, the
amount of the ultimate loan capital is left open and only limited to a maximum
amount, e.g. in the form of a credit facility arrangement. It is essential in this regard
that the security right over real property is created for a sufficient amount from the
outset. Both the question and the slide assume that such an arrangement was included
in the credit agreement from the outset and accordingly that no new claim under a
new loan agreement arises.

For the owner such flexibility offers the advantage that he can use the property as
security without the expense of creating a new security right over real property, even
for liabilities that are only later of economic significance for him. A typical case
might be a loan for the modernisation and renovation of a property where the pur-
chase financing has in the meantime been repaid to a significant degree. But this
could also be used for completely different purposes such as securing the purchase
of another property or completely different assets.

All that is necessary is that the security right over real property is non-accessory in terms
of its scope and extinguishment, for the secured claim then continues despite partial
extinguishment and can also be used to secure the re-increased amount. The great
majority of the legal systems presented here offer this possibility — in any event with the
most flexible form of a security right over real property examined here in each case.
In many countries this possibility only exists, however, if the original contractual
basis for the loan relationship still exists and can be accommodated by restructuring to
the financial requirements. Once the contractual relationship is extinguished, however,
in these countries the security right over real property can no longer be used either.
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VL1 Is it possible to structure a security right over real property in such a way that the
amount of an existing secured claim can be increased without changing the security
right over real property itself?
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2. Isit possible to replace the existing secured claim with another
claim against the current debtor — without affecting or
changing the security right over real property? (the new claim
immediately replacing the old one — novation, subrogation)

There is often a need in practice to replace one or more claims under a loan relation-
ship with a new claim, often under another, new loan relationship. The textbook case
is rescheduling. This is where the debtor takes out a new loan with the same creditor
in order to be able to pay off another loan or several other loans. The economic
background may be, for example, a change from a short-term variable interest rate
loan to a long-term fixed one.

From a legal point of view a new claim is constituted and the earlier claims are
extinguished. A security right over real property with strict accessoriness of extinguish-
ment would consequently also expire and a new security right over real property would
have to be created to secure the new claim, which in turn would trigger the usual
costs. Nearly all countries have, however, developed possibilities for avoiding this.

Many legal systems generally permit debt replacement and thereby breach the prin-
ciple of strict accessoriness as regards the accessoriness of extinguishment. Others
only allow debt replacement if the underlying legal relationship at least continues,
e.g. the framework loan agreement continues in force — the accessoriness of extin-
guishment is strongly relaxed here. Legal systems that wish in principle to adhere
as far as possible to the principle of accessoriness must have complicated legal
constructions available in order to achieve the same aim, such as, for example, the
technique of back-to-back novation and subrogation.



Working method 1 legal approach

A Functional approach i questions related to practical
situations, i.e. legal solutions and possibilities

I Not how these solutions are reached through
dogmati c ogymnasticso I n t

I Example: Question of to what extent the
establishment of a mortgage is protected against third
parties or not, not whet he
dogmatic definitions



11.16 Is the reliance of the acquirer of a mortgage on the contents of the register legally
protected?

AN

the register is always regarded as
correct in favour of the acquirer

3

the register is assumed to be correct,
but this assumption can be proven
wrong within a certain period

2

the register is assumed to be
correct, but this assumption
can be proven wrong

1

there is no protection
of reliance in the register



Accuracy

A There are of course no nuances in these charts

I Not possible e.g. to indicate that a certain solution is
unclear or disputed

I However, questions are detailed, often on a micro
level, and seek to avoid these disadvantages as far
as possible

i Compl ete oL@2nderberichteo
to treat further nuances



Accuracy

A All in all so many detailed questions that they overall
give a very thorough and accurate image of the
mortgage law of the countries treated

I For the scoreboard and rating purposes the accuracy
IS very high
I The treat ment of 1 ndivid

u
adviseo purposes should b
these do not give room for differentiated answers

a
e



Scoreboards

A Split into four categories:
I Bank 1 enforcement
I Bank 1 usability (flexibility)
I Owner
I Legislator



Scoreboards cont.

A The split into categories an acknowledgement of the fact
that mortgage law cannot be measured only in terms of
the speed and cost of registration and enforcement

I Much more comprehensive approach than e.g. the
EBRD report on mortgages in transition economies

I General solutions 7 a limit to how many social factors
can be considered (e.g. it can be a vast difference of
having to suffer enforcement in a developed Western
European welfare state and emerging transition
economies with lower levels of social security/welfare)



Scoreboards cont.

A The score is consensus based i agreed between the
experts in the group

I Very few controversial decisions, most are agreed on
In the entire group, a few are voted over (and then
mostly minor diverging opinions)



Scoreboards cont.

A Combination of two scores:

I One column for the general importance of the
guestion (for respectively bank, owner, legislator)

Al1to5

T One column for the evaluation of the different
solutions

A0 to 10

I The two scores are then multiplied to reach the final
score (max is then 50)



V.12 Can subordinate mortgagees initiate enforcement and cause the extinction of
better ranking (senior) rights even if the bid is not sufficient to cover the better
ranking rights?

no

yes







